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their transactions with each other, including even
the rules of morality, with custom and habit, will
not, I suppose, be willingly accepted. Legal writers.
have at all times allowed much weight to custom,
viewing it as one, but only one, of the sources of law,
as if there were some governmental power standing
above custom, the function of which was to pro-
nounce judgment on the wisdom of custom, and
select from it the rules it would enforce and reject
the rest. Ancient customs they have indeed regarded
as having the force of law, but this quality they
impute, not to the custom, qua custom, but to its
antiquity, whereas the conclusion at which I arrive
erects present existing custom as the standard of law.
This is not in harmony with the opinion of those
who make law to be the positive command of the
Sovereign power in a State, nor of those who, like
the classical jurists of Rome, ascribe its origin to an
incomprehensible something called the Law of Na-
ture, and apparently not with the views of those
who regard all morality as founded upon the com-
mand of God, directly or indirectly revealed.. It
will seem to all these to detract from the sublime
dignity which they would ascribe to law and moral-
ity, and impair the reverence in which they should
be held, to identify them with a thing seldom re-
garded as carrying with it any high obligation. We
say of men, by way of derogation, that they do this
or that, because they have got into the habit of doing
it, or because they feel that mere custom requires it,
and we are all inclined to regard it as evidence of a
lofty character when men disregard custom, and